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CHAPTER II 

REVIEW OF LITERATURE 

 

A. Marriage Based on Civil Law. 

1. Definition of Marriage 

An explanation regarding this marriage is contained in Act No. 1 of 1974 

about Marriage Article 1, which describes that marriage born-inner bond between a 

man with a woman as husband and wife with the intention of forming a family (house 

hold) that is happy and everlasting based belief on God
1
. However, in Article 2 of 

Kompilasi Hukum Islam (KHI), it is to establish that the marriage is a very strong 

agreement or miitsaqan ghalidzhan in order to obey Allah's command and executing 

it is worship
2
. 

From the previous definition, so by marriage a person will bind him self in a 

relationship or vow, and justify intimate relationship of husband and wife. The role of 

husband and wife is very influential in running life together. As well as the sanctity of 

life is needed to obtain serenity. Serenity of life will add as the presence of children 

that are useful for religion, nation and state. Therefore, the role of parents is very 

                                                           
1
 Act No 1 Year 1974 Marriage. Chapter 1. Fundamental of Marriage . 

2
 Compilation of Islamic Law (KHI). Article2. Book 1.Marriage Law. 
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important for their generation growth. By providing a healthy environment for raising 

children. The children who are raised without the parents, it will ease them into an 

immoral act. It needed responsibility of husband and wife to provide a good 

education for whole family. Thus, marriage will take both of them sides to happiness, 

and obtain a legitimate offspring, and realize a peaceful family based on love and 

affection. 

2. The Pillars and The Condition of Marriage 

The pillar is something must exist that determines whether an activity is 

legitimate or not, and that is included in a series of the activities. Such as washing 

face for wudhu and performing takbirotul ikhram for prayers, or bride / broom exist 

in marriage. 

Requisites is something must exist that determines whether an activity is 

legitimate or not, but that is not included in a series of the activities. Such as closing 

the genitals for praying or according to Islam bride/ groom must be Moslem. 

Legitimate is an activity that accordance pillar and requisites. From those 

three things, so marriage can be declared as valid if in accordance with the 

explanation above
3
. 

                                                           
3
 Anshori, Abdul Ghofur (2011). HukumPerkawinan Islam PerspektifFikih Dan HukumPositif. 

Jogjakarta: UII Press. pg. 30. 
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In the discussion of pillar and requisites of marriage. This pillar and  

requisites can be seen in KHI and marriage act. In KHI Article 14 outlined that the 

pillar of marriage include : 

a. Groom and Bride. 

b. Wali (Guardian). 

c. Witnesses (two people). 

d. Ijab Kabul (Offer and Acceptance)
4
. 

Meanwhile, the Article 6 of Marriage act explains about requisites of marriage 

which include: 

a. Marriage have to based upon the consent both of bride and groom. 

b. To establish a marriage that has not attained age of 21 (twenty-one) years 

have to obtain permission from parents. 

c. In case of one of the parents has died or in a state of not being able to express 

the will, the permit referred to in verse (2) of this article is obtained from 

parents who are still alive or who are able to express the will. 

d. In case both of parents have died or in a state of not being able to express their 

will, then the permission is obtained from the guardian, the person who 

                                                           
4 Compilation of Islamic Law (KHI). Article14. Book 1. Marriage Law 
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maintains, or family who have related blood in lineage straight to the top as 

long as they are still alive and able to express their will.  

e. In case a difference of opinion between those in verse (2), (3), and (4) of this 

article one or them do not express his opinion. So the court in the jurisdiction 

where a person lives conducted a marriage at the request of person, gives 

permission after first listening to the people mentioned in verse (2), (3) and (4) 

of this article. 

f. The provision of verse (1) to verse (5) prevails each religion and belief
5
. 

3. Legal Basis of Marriage 

Act No.1 Year 1974 is the legal basis of marriage described in several 

articles as follow: 

a. Article 1 :  The marriage is born-inner bond between a man and a woman as 

husband and wife with the intention of forming a family (house hold) that is 

happy and everlasting based belief on god. 

b. Article 2 verse 1 :  Marriage is legitimate, if it is conducted based on law of each 

religion and belief. 

c. Article 2 verse 2 :  Every marriage is recorded in accordance with the legislation 

in apply
6
. 

                                                           
5
 Act No 1 Year 1974. Marriage.Chapter II.Provision of Marriage. 

6
 Act No 1 Year 1974. Marriage.Chapter I. Marriage Law. 
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By attention to legal basis above, then the marriage is considered important 

in the survival of community. Due to the bond that exists will bring family to build a 

harmonious life, as well as the positive impact on the nation and the State. 

The recording mentioned in article 2 verse 2 is a system designed to 

facilitate the public in order to avoid slander. This recording is executed at the Office 

of Religious Affairs (KUA) for Moslem. And for non-Islamic religion can be 

executed at the Civil Registration Office (KCS).  

Marriage recording is not something new in society. Marriage recording it 

began to grow since Raden Ajeng Kartini in Java and Rohana Kudus is West Sumatra 

fought to reform the family law. Raden Ajeng Kartini and Rohana Kudus criticized 

ugliness policies that resulted in underage marriage, forced marriage, unregistered 

marriage, and arbitrary divorce from the husband. Therefore, marriage recording is 

very important because a person who is a citizen must obey the law as well as 

administrative functions that make it legally binding. 

Marriage recording function according to Prof. Dr. Manan is to understand 

legal status of marriage, the one must be know the principle of marriage legality. The 

principle of legality is a legal action have to required a specific legal basis, which 

existed before the legal act was committed. The second function is to ensure the rule 
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of law (legal order) that function as legal certainty, and facilitate law as instrument 

evidence of marriage
7
. 

4. Rights And Obligations In Marriage According To Civil Law. 

Every marriage has a noble purpose, that is to realize a prosperous house 

hold, peace, and provide security on every unregristered marriage. To this realize 

required agreement angagement between husband and wife that regulates the house 

hold life. This agreement angagement will effecting emergance the rights and 

obligations for each unregristered marriage. 

Right is something that is owned by or can be owned by the unregristered 

marriage obtained from the marriage results. Whereas obligation is a thing that must 

be conducted by one of the husband or wife who purposes to fulfill the rights of the 

other party
8
. 

The rights and the obligations of husband and wife in marriage include two 

things, namely the rights and the obligations of husband and wife who nature 

material, and The rights and the obligations of husband and wife who nature 

immaterial. Now the rights and the obligations of husband and wife in the house hold 

nature material include : 

                                                           
7
 Era Muslim. Pentingkah Pencatatan Perkawinan. http://www.eramuslim.com/akhwat/wanita-

bicara/pentingkah-pencatatan-pernikahan.htm#. Accessed on 20 September 2015. 

8
 Anshori, Abdul Ghofur (2011). The law of Islam Marriage Fikih Perspective And Positive 

Law. Jogjakarta: UII Press. Pg. 191.  
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a. The husband is obligated to provide a dowry to his wife. 

b. The husband is obligated to provide living to wife, namely all the needs that 

includes food, clothing and a place to stay, house hold needs in general. 

Besides that the husband is obligated to provide the cost of the preservation of 

life and the education of his son. 

c. The wife is obligated to set up and manage the house hold well. 

d. The wife must educate and take care of her son well. 

While the rights and obligations in the house hold life that nature immaterial 

include : 

a. Husband and wife must keeping a good companion in the house hold such as 

keeping mutual secrets of each. 

b. Husband and wife must be mutual respect and appreciate one another. 

c. Husband and wife must create a companion in house hold that include mutual 

in love. 

d. Husband and wife must be mutual in creating companion of mutual defense 

and requiring at the time of elder
9
. 

The rights and the obligations of husband and wife are explained in Law No. 

1 Year 1974 about Marriage. In this case the act states: 

                                                           
9
 Anshori, Abdul Ghofur (2011). The law of Marriage Islam Fikih perspective and positive 

law. Jogjakarta: UII Press. Pg. 191.  
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a. Article 30 :  

The husband and wife bear the obligation to uphold the noble house hold that 

becomes the basis of the joint order of the community. 

b. Article 31 : 

(1) The rights and the position of the wife are balanced by the rights and the 

position husband in house hold life and life companion together in the 

community. 

(2) Each party is entitled to do act of the law. 

(3) The husband as the lead of the family and wife as the house hold wife. 

c. Article 32 

(1) The husband of the wife must have a fixed place to stay. 

(2) The house of place to stay referred to in paragraph (1) this article is 

determined by the husband of the wife together. 

d. Article 33 

(1) The husband of the wife ought to love, mutual respect is faithful and give help 

born mental one to another. 

e. Article 34 

(1) The husband is obligated to protect his wife and provide all the needs of life 

house hold in accordance with his ability. 

(2) The wife must set house hold affairs ideally. 

(3) If the husband or the wife is to neglect the obligated each can be filed a 
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case to the court
10

. 

B. Marriage According to Islamic Law. 

1. Definition of Marriage. 

 is الزوج The word .(even) الزوج is etymologically derived from the word الزواج

the derived of word الفرد (alone, odd). And if it is classified into several varieties, such 

as two types, two kinds, two forms, or something related, so it is called الزوجان 

(pair)
11

. As the say of Allah SWT: 

خلق الزوجين الذكر واآلنشي, وأنه
12

 

"And that it is He who created (anything) in pairs, that is the male and the female". 

(An-Najm verse 45) 

Arabian commonly calls النكاح (marriage) with زوج, including the context of 

these versesas follow: 

وزوجنهم بحور عين
13

 

"And we marries them with beautiful lustrous eyes maidens ". (at-Tur verse 20) 

 

                                                           
10

Act No. 1 The year 1974. About the marriage. In Chapter VI. The rights and the obligations of 

husband and wife. 

11
Ad-Duraiwisy Yusuf (2010). NikahSirri, Mut’ah, Dan Kontrak DalamTimbangan al-Quran Dan as-

Sunnah. Jakarta: Darul Haq. pg 15.  

12
Al-Quran. Surah an-Najm Verse 45. 

13
Al-Quran. Surah at-Tur Verse 20. 
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فلما قضى زيد منها وطرا زوخنكم
14

 

"az-Zaid has completed her requirements to his wife (divorcing), then we marries you 

to her". (al-Ahzab verse 37) 

Thus, the meaning of الزواج has synonym with the word النكاح (Marriage). 

And with marriage, it establishes a relationship or a mixture both of parties (male and 

female). 

While its terminology, the definition of marriage is diverse in view of 

religious scholars (ulama) as follow: 

a. Ulama Malikiyah defines marriage as a contract agreement to justify obtain 

enjoyment by woman who is not mahram, or Majuziyah woman, Ahlul Kitab 

woman in a contract. That is all the relationship become justify because of 

marriage. 

b. Ulama Hanafiyah defines marriage as an agreement that is held for purpose of 

obtaining pleasure from a woman deliberately. 

c. Ulama Syafi’iyah defines marriage as a contract agreement that contains 

elements allowing intimate relationship by using wording انكاح (I marry you fulan 

with fulanh). 

                                                           
14

 Al-Quran.surah al-Ahzab Verse 37 
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d. Ulama Hanabilah defines marriage as a contract agreement in which there is a 

wording marriage or tazwij
15

. 

From the definition above, it leads to be justify in intimate relationship or 

seek pleasure between men and women who already perform contract beforehand. 

2. The Pillars and The Requisites of Marriage. 

The pillars of marriage is not merely a complement to the marriage 

ceremony, but there are a command that must be followed for the bride or groom. In 

the discussion about pillars of marriage, the scholars agree that pillars of marriage 

consist of : 

a. Bride and groom. 

b. Wali (Guardian). 

c. Witnesses (two people). 

d. Ijab Kabul (Offer and Acceptance). 

Meanwhile the requisites of marriage are divided into two, namely: 

a. Halal bride are married by man who wants to make her as wife. The meaning, 

bride is not a person forbidden to marry, either forbidden to marry for eternity 

or temporary. 

                                                           
15

Ad-Duraiwisy Yusuf (2010). NikahSirri, Mut’ah, Dan Kontrak DalamTimbangan al-Quran Dan as-

Sunnah. Jakarta: Darul Haq. pg 17. 
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b. The marriage ceremony is attended by the witnesses. With requirements of the 

marriage ceremony witnesses should be two men, Muslims, baligh, intelligent, 

healthy, as well as understood about the ceremony. However, according to 

Imam Hanbali and Hanafi, witness is one and from women only
16

. 

3. Legal Basis of Marriage 

 Allah has set rules for marriage syari’ah by giving wisdom and good purpose 

for each of His servants. Thus, as marriage syari’ah it can reduce sin stems from 

adultery. By doing so, marriage is a good way for people to get a peaceful life. 

 The legal basis of marriage contained in al-Qur’an is described in Surah an-

Nur (24) verse 32 namely: 

وهللا , ان يكونوا فقراء يغنهم هللا من فضله, وانكحو األيمى منكم والصلحين من عبادكم و اما ئكم

وسع عليم
17

 

"And marries people who are alone among you, and worthy people (spouse) of your 

servants that are women, if they are poor Allah will enable them with the gift. And 

Allah is Immense (His gifts) and Omniscient”. 

Adz-Dzaariyaat (51) verse 49 : 

 

                                                           
16

Anshori, Abdul Ghofur (2011). Hukum Perkawinan Islam Perspektif Fiqh Dan Hukum Positif. 

Jogjakarta : UII Press. Pg. 31. 

17
 Al-Quran. Surah an-Nur Verse 32. 
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و من كل شئ خلقنا زوجين لعلكم تذكرون
18

 

"And everything We create in pair that you remember the greatness of Allah". 

Yaasiin (36) verse 36 : 

سبحن الذى خلق األزواج كلها مما تنبت األرض ومن انفسهم ومما ال يعلمون
19

 

"God the Divine One who has created all the partners, both what are grown by the 

earth and themselves and what they do not know". 

4. The Rights and The Obligations In Marriage According To The Islamic 

Law. 

In a marriage, when men and women are valid into pairs of husband and 

wife, then there is law that must be obeyed by both of them. This law must be 

implemented to reach the sakinah, mawadah, and rahmah house hold. In this case, 

Ulama Sayyid sabiq shares the rights and the obligations into three parts, including 

the together rights, wife’s rights that become the obligation of husband, and 

husband’s rights that become the obligations of wife. 

1. The together right. 

  The together right is the right must be borne or done together between the 

husband and wife. The rights are: 

                                                           
18

 Al-Quran. Surah adz-Dzaariyaat  Verse 49. 

19
 Al-Quran. Surah Yasiin Verse 36. 
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a. Halal to mingle between husband and wife. each got right intimate relationship 

with each other. In Surah al-Baqarah Verse 187 which means "They (the wives) 

are your garments and you are their garments." This shows the existence of 

mutual need and complementing each other. 

b. Heir inherited happens in relationship between husband and wife since the 

marriage ceremony performed. The wife is entitled to receive on her husband 

relic. Similarly, the husband has the right of inheritance on his wife relic. 

Although they have not done the intimate relationship of husband and wife. 

c. Good mingle between the husband and the wife, so that created a harmonious 

life and peace. As explained in Surah an-Nisa' verse 19: 

.....وعاشرو هن با لمعروف___ 
20

 

"...And mingle wives with goodness...". 

2. The wife’s rights that become the obligation of husband. 

In this case, the husband is obligated to provide the right that belongs to the 

wife. In which the obligation is absolute and cannot be replaced by anything, as 

follow: 

a. Dowry (chaste). Dowry is asset gift from husband to wife required which is the 

full rights to wives that cannot be disturbed by her husband. And the husband 

can take chaste when given by the wife to willingly. This understanding 

allowed in al-Quran Surah an-Nisa' verse 24 which means "and give chaste to 

                                                           
20

 Al-Quran. Surah an-Nisa' Verse 19.   
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women (who even though she allure you) as giving required. If him as the food 

smells and good as a result".  

b. Living. What is meant by living is all the needs wife that include food, clothing, 

place of stay, medicines, and all the needs in his house hold. In Surah al-

Baqarah verse 233 explains " ... and the father is obligated living needs of food 

and clothing to the mother and children with a good way...". 

c. Treat and keep the wife well. The husband must respect, mingle and treat his 

wife with goodness. And be patient to face it. Good mingled means to make the 

atmosphere of the beautiful and always colored with joy. So the house hold 

keeping and controlled. Allah SWT says that "And mingle with them, then if 

you do not like them so patient because you may not like something whereas 

Allah made Him good that many" (An-Nisa':19). 

3. The husband’s rights that become the obligations of wife. 

Among the many obtained rights of husband over wife in a house hold, some 

of them can be more detailed as follows:  

a. Obeyed except sins. The husband has the right to his wife to be obeyed in all 

things as long as is not the case the sins to God. Allah says in Surah an-Nisa' 

Verse 34 which means "good women are women who obey God and keep 

themselves behind her husband, for God has kept. What is meant by keeping 
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behind her husband is when her husband was not in the house to keep 

themselves from the things that are not good".
21

 

Then, related to the rights and the obligations of a son. Ulama Madzhab 

Syafi'i, Hambali, Maliki and Hanafi agreed that the rights and the obligations 

children are: 

a. The father is obligated to look for shalehah wife thus his son will be salehah. 

b. Giving name of  son with the good name. 

c. Khitan. 

d. Education of children. 

e. Moral education (and politeness) 

f. Living for the children such as food, clothing, place of stay, medicines, and 

other living needs.
22

 

While in the kompilasi Hukum Islam (KHI) of husband and wife have the 

rights and the obligations in running the life of their house hold. Here are : 

a. Article 77  

(1) The husband and wife bear the obligation to keeing sakinah mawaddah 

and rahmah household which becomes the basic and order of society. 

                                                           
21

 Musthafa, Qoim. Hak dan Kewajiban Suami Istri Dalam Keluarga Menurut Perspektif 

Fiqh. Http://katabelantara.blogspot.co.id/2014/01/hak-dan-kewajiban-suami-istri-dalam.html. 

 Accessed on December 19th, 2015.  

22
 Muhammad Salih al-Munajid. Hak-hak Seorang Anak. Https://islamqa.info/id/20064. Accessed on 

December 15 2015. 
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(2) The husband and wife ought to love, respect, faithful and mutual help 

born inward. 

(3) The husband and wife bear the obligation to nurture and keep their 

children, either the growth of physical and spiritual and religious 

education. 

(4) The husband and wife must keep her chastity.  

(5) If the husband or wife forgetting the obligations of each can be filed a 

lawsuit of religion. 

b. Article 78 

(1) The husband and wife must have a fixed place of stay. 

(2) The place of stay is determined by the husband and wife. 

c. Article 79 

(1) The husband is the lead of the family and the wife is a house hold wife. 

(2) The rights and the position of the wife are balanced by the rights and the 

position of the husband in the household life and association of living 

together in the community. 

(3) Each parties has right to do the conducted of the law. 

d. Article 80 

(1) The husband is the mentor to the wife and his house hold.  But about 

hours hold of important decided by the husband and wife together. 

(2) The husband is obligated to protect the wife and provide all the needs of 

life house hold according to ability. 
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(3) The husband is obligated to provide religious education to the wife and 

provide the knowledge that is useful and beneficial for the religion, 

society, and nation. 

(4) In accordance with the earnings, husband bears: 

a. Living, kiswah and place of stay for the wife. 

b. House hold costs, medical costs and the cost of treatment for his wife 

and children. 

c. The cost of education for the children. 

(5) The obligation of a husband to his wife as in the verse (4) letter a and b 

above began to anactment after the perfect tamkin from his wife. 

(6) The wife can free her husband from the obligation to himself as in the 

verse (4) letter a and b. 

(7) The obligation of the husband as prescribed in verse (5) falls when the 

wife is nushuz. 

e. Article 81  

(1) The husband is obligated to provide a dwelling place for his wife and 

children or the former wife who in the shall. 

(2) The dwelling place is to live worthy to wife during the marriage, or in 

shall, divorce, or shall died. 

(3) The dwelling place is provided to protect his wife and children from the 

other disorders, so that they feel secure and calm. It also functions as a 
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place to keep their asset, as the place of styling and regulates the 

appliances. 

(4) The husband must complete the dwelling place in accordance with his 

ability and adjusted with the state of the environment dwelling places, 

either of the appliance house hold or and other supporting facilities. 

f. Article 82 

(1) The husband that has more than one wife is obligated to provide balanced 

place of stay and living costs to each wife based on how big or small the 

amount of families that covered each wife, unless there is the contract of 

marriage. 

(2) In the case of wives’ willingness and sincerity, husband can put the wife 

in one place 

g. Article 83  

(1) The main obligation of a wife is to worship mentally to the husband in the 

limits justified by the law of Islam 

(2) The wife held and manage household every day to the best. 

h. Article 84  

(1) The wife can be considered nusyuz on if she will not done their 

obligations, unless with a valid reason. 

(2) During the wife in nusyuz state, the obligation of the husband to his wife 

is on the article 80 verse (4) letter a does not apply except these things for 

the benefit of his son. 
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(3) The obligation of the husband in the verse (2) above enactment after the 

wife is finished nusyuz. 

(4) The terms of existing or lack of nusyuz on the wife must be based on a 

valid evidence
23

. 

C. Sirri Marriage 

1. Definition of Sirri Marriage 

Etymologically, the word السر has a secret meaning. In terminology, Sirri 

Marriage is marriage which commanded to kept secret. There is the meaning of 

marriage that is held without tasyhir (publishet to the community)
24

. 

Based on the understanding above, the implementation of this marriage by 

secret or hidden by bride and groom. This marriage is not done before Pegawai 

Pencatat Nikah (PPN) and is not recorded at KUA. Therefore, marriage is often called 

to under unregristed marriage. In practice, Sirri Marriage only attended by kyai or 

scholars or people who have mastered munakahatfiqh, without any clear news. Thus, 

this marriage will bring out a scandal for perpetrators, and violate the norm in society. 

Sirri Marriage in the view of Islam is a marriage conducted merely to make the 

validity of marriage contract which is characterized by : 

                                                           
23

 The compilation of Islamic Law the Book 1 about the Law of marriage. In Chapter XII. The rights 

and the obligations of husband and wife. 

24
 Ad-Duraiwisy Yusuf (2010).Nikah Sirri,  Mut’ah, Dan Kontrak Dalam Timbangan al-Quran Dan 

as-Sunnah. Jakarta: Darul Haq. Pg. 126. 
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a. Bride and groom. 

b. Wali (Guardian). 

c. Witnesses (two people). 

d. Ijab Kabul (Offer and Acceptance) 

In performing Sirri Marriage, perpetrator just runs pillars and requisites of 

marriage. However, other celebrations are not implemented, especially as a wedding 

published or walimah. Thus, implementation of Sirri marriage is not widely known 

by people, certain circles only. 

Sirri Marriage have two varieties. The first wedding is attended men and 

women parties, without witnesses and guardian presence, or attended by guardian 

without any witnesses, or vice versa. And they concealing the marriage. whereas, the 

second marriage performed fulfill the pillars and requisites of marriage, but not 

reported or concealed from the public
25

. Third, marriage executed be fulfill the pillar 

and requisites, then published to the community. But no record of marriage. 

2. The Origin of Sirri Marriage 

Sirri Marriage is not a new issue in community. Although many people 

perform marriage Sirri with specific reasons. But the implementation is very 

confidential. Tracked further, this term is a domestic product. It was first popularized 

in mass media by state official and some artists in the country. Many cases are 
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 Ad-Duraiwisy Yusuf (2010).Nikah Sirri, Mut’ah, Dan KontrakDalamTimbangan al-Quran Dan as-
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published in mass media related to this marriage. The number of this marriage is 

higher from year to year. The term of Sirri Marriage is not found in the study of the 

fiqh books of scholars. It shows that the term is purely domestic. 

Actually, Sirri Marriage is not new issue in Islam. This marriage has exises 

at the time of Khalifah Umar bin Khatab, better known as Misyar. In the book of al-

Muwatha’, it is noted that the term Misyar or sirri marriage originally comes from 

Umar Bin Khattab’s words when he prove information that there had been a marriage 

not attended by any witnesses. Umar said: 

"This is sirri marriage and I do not allow it, and if I were come, I would stone for 

sure"
26

. 

In the perspective of Umar Bin Khattab, siri marriage is a marriage which is 

not attended by any witnesses and is not as it should be. 

Beside Umar Bin Khattab era, at the time before Islam came or during 

Jahiliyah, there was also a marriage which was similar to sirri marriage. Arabs often 

call it Khaddan marriage. It is a marriage between man and woman which is secretly 

                                                           
26

Rubik bahasa. Nikah Sirri. https://rubrikbahasa.wordpress.com/2010/04/04/nikah-siri/. Accessed on 

22 September 2015. 
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executed, without any legal contract. And it was allowed by Jahiliyah as long as done 

by stealth
27

.  

While in the country, this marriage is found in entertainment and state 

officials. Various cases of sirri marriage are not only done by rich people but also 

middle to lower, especially in the rural areas. Unlike the urban, lack of understanding 

related to marriage is one of factors in high rate of sirri marriage in rural areas. But, 

perpetrators have their own view related to the reasons in performing sirri marriage. 

3. Legal Basis of Sirri Marriage 

 Legal basis regulates the marriage is still in form of bill which had been 

drawn up in 2010. The title is Rancangan Undang-undang Hukum Materil Peradilan 

Agama Bidang Perkawinan. Based on data obtained on  The Article 143 of Bill is 

presented "Any person who done is married before the official registration of 

marriage as referred in Article 5 verse (1) shall be punished by a maximum fine of 

Rp. 6.000.000, - (six millions) or imprisonment of 6 (six) months"
28

. But, this 

provision is can change, in the sense that they have not reached the final. 

This legal basis of Sirri Marriage explained also in Peraturan Pemerintah (PP) 

No. 9 Year 1975 on Implementation of Act No. 1 Year 1974 on the marriage of 
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 Hasan. Bentuk perkawinan sebelum Islam. http://el-ghozali-hasan.blogspot.co.id/2011/04/bentuk-

perkawinan-sebelum-islam.html. Accessed on 10 March 2015. 
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Article 45 states that anyone who is not registered at KUA, then the sanction imposed 

fines of Rp. 7500. This provision applies also to the marriage registrar official who 

does not done the obligation in marriage record of someone who has registered
29

. 

4. The Problems of Marriage Sirri 

This marriage often causes new problems. The new problems extimate will 

have a negative effect on the family life. Therefore, these problems require 

appropriate solutions. For rectifying the problems contained in Sirri Marriage, then 

we must understand the problems that bring out as a result of Sirri Marriage. Its 

formulations include : 

1. The Children Unclarity of Marriage. 

The illegal of unregristed marriage take negatively impacts on child. His 

status is not validated on the eyes of law. The consequence is he has no legal 

relationship to him father, but have relationship with the mother and her family only. 

In child's birth certificate, the status is asumsi as a of wedlock son. Thus, the mother's 

name is listed on it only. This will bring out to social and psychological impact on 

child. The orther impact, child is not entitled to the right of living in form of 

education, living life, as well as the inheritance of his father. Besides, less attention or 

affection of parents will have a negative effect on his life, and many more. 
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2. No legal provision for wife and children in inheritance distribution. 

If relationship develops crack that effectting to divorce, wife and children do 

not get the inheritance. This is very detrimental due to it should be given to the heir. 

3. Divorce can be done anytime. 

In going through marriage, husband and wife will be faced with a conflict. 

Because sirri marriage has no a steady legal framework, then the divorce can easily 

be done either by husband or wife. 

D. Resolve The Case of That There is No Rule in Constitution. 

In law process, there is a tendency to achieve justice. Justice is an ideal truth 

condition. Truth is a relationship between human action containing demand of right 

and obligation. In the court, the judge is the holder of authority in taking a decision. 

Through the decision, the judge can change, shift, or even revoke the right and 

freedom of citizen.  

In principle, any violation sanctioned has been regulated in the Act. 

However, in resolving a case, the judge sometimes found the case that is not listed on 

the Act. To solve this problem, we must understand the purpose of law sources in this 

country. 
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Source law is anything that can bring out to rules which have coercive 

power. It means that any rules violated result in affirmative sanctions
30

. The legal 

sources are divided into two, namely material law source and formil law source. 

Material law source is a belief or feeling of individual law and public 

opinion that determines law. Thus belief or feeling of individual law (society 

member) and public opinion (legal opinion) can make a material law source. 

Formil law source is concerned with a problem of procedure or way of its 

formation. This formil law source formulation from several sources, among others: 

1. Written Law. 

State regulations is established by the State Authority. And binding the 

public. The example is the Act. Based on the understanding, written law or the Act is 

a rule issued by the State whose contents directly bind public. 

2. Habit or Unwritten Law. 

Society calls this unwritten law or habit as a custom. In Indonesian 

Dictionary, custom is common rules or actions followed or done since ancient time. 

Because this habit is a actifity, then a manifestation of this habit include of cultural 

value and religious norm, which are related to one another and form a system. In 

order of law, unwritten law is often discussed in material of customary law. 
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3. Jurisprudence. 

According to Prof. Subekti, jurisprudence is a decision of the judge or court 

that has permanent legal force and confirmed by Mahkamah Agung as Court of 

Appeal, or the Supreme Court Decision it self that has permanent legal force. Not all 

first degree and comparison level can be categorized as jurisprudence. Because a 

judge uses the decision only it. But include :  

a. Psychological Consideration. 

b. Practical consideration. 

c. Having similar opinion. 

4. Treaty 

Treaty is an agreement done by the two countries or more. The agreement 

done by the two countries called Bilateral Treaty. While the agreement done by more 

than two countries called the Multilateral Treaty. There is also Collective Treaty, the 

agreement between the State and then is open for other countries to tie it in the 

agreement. 

5. Legal Doctrine 

Legal doctrine is the opinion of legal experts or prominent legal scholars. In 

jurisprudence, sometimes a judge decides a case by considering the opinion of legal 

experts in making decision. Basically, doctrine is theories made by prominent legal 

experts. Thus, the judge uses such theories as reference in making decision
31
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After understanding legal sources above, we will easily know the way of case 

settlement that has no rules in the constitution. In the Act No. 7 of 1989 Article 62 

Verse (1) about the Religious Court that "All the determination and the Court's 

decision must contain reasons and foundations, as well as specific articles of 

regulations concerned or the unwritten law source formed as basis to judge"
32

. The 

Act No. 7 of 1989 Article 62 Verse (1) of the Religious Court is that verdict in a case 

to make a decision by giving the reasons and legal basis taken in the Act or unwritten 

law source. 

In theory related with unwritten law source, it is understood that the unwritten 

law is a rule or act commonly followed or done since ancient time. Manifestation of 

this practice is in form of custom, culture, norms and religious values. This is in line 

with the theories expressed by legal experts, such as : 

1. Theory of Reception in Complex by Odeniya William Christian Van Berg (1845-

1925). 

In his theory, Odeniya William Christian Van Berg stated that customary 

law of Indonesian on each religious law. Thus, according to this theory, the 

applicable law to Moslem indigenous people is Islamic law. Then, the applicable law 

to Catholics is their own religious law, as well as for other religions. 
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2. Theory of Van Vollenhoven. 

Customary law is human behavior that has sanctions. This sanctions must 

obeyed by all parties, though not modified or not written in the constitution of 

Indonesia because sanction is punishment for offenses committed by someone. 

3. Theory of Ter Haar. 

It outlined that applicable customary law can only be known from the ruling 

officers such as Chieftain, judge, customary meetings, village officials, and so forth. 

4. Theory of Professor Supomo. 

Any customary law is bring out, developing, and then disappearing with the 

birth of new regulations. Thus, this new regulation will devolve and disappear due to 

be new legislation, in accordance with changes in justice. 

Customary law must be found out and applied in Indonesian regulation 

because containing Indonesian characteristics. Therefore, in a court, if it is found out 

a case that has no rules in the Act, the judge can take the unwritten law as law source 

in determining the decision
33

. 
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